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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA

THERESA SWEET, ALICIA DAVIS, TRESA 
APODACA, CHENELLE ARCHIBALD, 
DANIEL DEEGAN, SAMUEL HOOD, and 
JESSICA JACOBSON on behalf of themselves 
and all others similarly situated,

Plaintiffs,
v.

ELISABETH DEVOS, in her official capacity 
as Secretary of the United States Department of 
Education,

And
THE UNITED STATES DEPARTMENT OF 
EDUCATION,

Defendants.

Case No.: 19-cv-03674-WHA

AFFIDAVIT OF HUGH MCGINLEY

I, Hugh McGinley, state as follows:

1. I am submitting this affidavit in relation to the above-captioned case.

2. I borrowed federal student loans in order to attend Art Institute schools.

3. On March 22, 2016, I submitted a borrower defense application to the United States 

Department of Education, asking for these loans to be cancelled. A copy of that 

application is attached as Exhibit A.

4. Now, over four-and-a-half years later, I have still not received a decision on my 

application.

5. I have Direct and FFELP loans, as well as private loans. Some of these loans are 

currently in forbearance due to my borrower defense application; others are not.  I am 

currently making my best efforts to make the necessary payments on my loans each 

month, but it poses an incredible hardship.  I am terrified of what will happen when the

few loans in forbearance due to my borrower’s defense go back into repayment.
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6. The interest that is accruing on my loans keeps me up at night. I am extremely worried

that if my loans go back into repayment, I will not be able to keep up.

7. My monthly payments before some of the loans went into forbearance was over $2,000 a 

month.

8. These payments have posed an incredible hardship on me and my family. I have a wife 

and two kids, with a third child on the way. I worry about my ability to support myself 

and my family.

9. I submitted extensive evidence with my borrower’s defense showing and describing how 

my school defrauded me.  They lied about the programs they offered and whether or not I 

could transfer my credits, among other things.

10. If my borrower’s defense application is denied, I am not sure if I will file for 

reconsideration. I think I would like to try, but I do not know what additional information 

I could possibly submit, and if reconsideration does not put my loans back into

forbearance, then that does not seem fair.

11. I spoke at the October 1, 2020 hearing and have been following this case closely. I have

learned about the experiences of other class members on social media. I understand that 

the denial notices the Department is sending have been nearly identical to each other and 

do not contain the reasoning necessary to challenge the decisions, or explain what 

evidence the Department considered. It does not seem to me that the Department is 

reading the applications at all, or actually considering them.

12. I find it unconscionable that the Department has made me wait over four-and-a-half years 

for a decision on my application.
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13. Even though the delay has caused uncertainty and hardship, at one point I had a 

reasonable hope that the Department would eventually consider the evidence I presented. 

Now, I am just bracing myself to receive a blanket denial.

14. I find it disheartening and enraging that the Department has treated this process and the 

borrowers with such disrespect, and that it has treated this lawsuit as a joke.

I swear under penalty of perjury that the foregoing is true.

Executed on: October __, 2020

[City, State]

_______________________________

[name]

__________________________ _________________________ ___________________

28

[Alhambra, CA]
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Borrower Defense to Repayment
Pursuant to 20 U.S.C. § 1087e(h), 34 C.F.R. §§ 685.206(c)(1), 685.209(g), and the Master Promissory  
Notes (MPN) under the William D. Ford Federal Direct Loan (Direct Loan) Program and Federal Family 
Education Loan (FFEL) Program.

As detailed below, I,       , am hereby applying for a full discharge  
of my federal student loans according to the “Defense to Repayment” provisions of the Higher Education Act  
and promulgating regulations.

Section 1: Borrower Information

SSN (Last 4)

Full Name

Address 

City           State

Zip Code

Telephone
(primary)

Email
(optional)

Borrower is

Loan Servicer

Employed  

In field of study

Out of field of study

Unemployed

Hugh McGinley

California

91801

Navient/Sallie Mae

Hugh McGinley
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Misleading me about how this program would prepare me for a job.

Please explain in detail. This could include, for instance, citing false or misleading statistics about job 
placement rates, promising inflated salaries, or promising but failing to provide support in finding and 
landing a job.

Section 2: School Information

School Name

School Address

Dates of Attendance         From  /        To          /

Name of program

Type of Credential

Section 3: Illegal Conduct Of School

I assert that certain acts and omissions by     and/or its agents/representatives 
give me a defense to repayment of my federal student loan(s) under state and federal law and the terms of my 
federal student loan agreement(s).

The illegal conduct by               includes the following illegal behavior:

, ,2900 31st St.

Art Institute of California - Los Angeles (Santa Monica)

2009 2011

Art Institute of California - Los Angeles (Sa

Art Institute of California - Los Angeles (Sa

I did receive some job placement assistance after graduation, but only for a limited time as the "helper"
was not allowed to provide assistance more than 3 months after a student graduates.  Nothing panned
out for the game industry though.  And the person that was supposed to assist us was also covering other
majors as well, not just my Game Art & Design major, and other schools in the area and not just my Ai!
That means less time for us, and less information/help specifically geared towards Game Art & Design
students.  To be honest, I don't know how they stayed sane with all of the students they were supposed to
help.

Game Art & Design

03 06

Santa Monica CA

Bachelors
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Misleading me about its programmatic accreditation.

Please explain in detail. This could include, for instance, falsely claiming that the school had the proper 
accreditation to allow its graduates to sit for a particular licensing exam, falsely claiming that it offered 
the classes necessary to achieve employment and/or certification in a particular field, or citing misleading 
statistics about the pass rate of students on required licensing or certification exams.

✔

I believed that I would get a quality education that would get me a stable, long-term job in the game
industry.  This was not the case for many reasons, but the main reason would be that I did not receive
education on the skills I needed to succeed and obtain a job in the game industry.
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Misleading me about whether I was eligible to benefit from this program or had a disqualifying status.

Please explain in detail. This could include, for instance, enrolling you even though you did not have a 
high school diploma or GED, or claiming that a felony record or disability would not stand in the way of 
employment in a particular field.
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Misleading me about how I would pay for the program.

Please explain in detail. This could include, for instance, understating the total cost of the program, signing 
loan paperwork without your permission, understating the amount of loans necessary, treating grants and 
loans as if they were the same thing, treating federal and private loans as if they were the same thing, or 
refusing to disclose loan terms or allow review of loan documents.

I felt that after graduation I would obtain a great paying job in the game industry and I would not have any
issues in repaying my student loans.  I specifically remember one instance when a friend of one of our
teachers came into our class (he happened to be in the neighborhood) and told us about how he was
working at a major game company, making a lot of money, enjoying all of the perks, and couldn't be
happier.  I remember thinking "I can't wait until that's me".  Wellp, I'm still waiting for that to happen.

I had no idea what the difference was between a federal loan and a private loan.  I only learned about the
difference after graduation when I sat down and tried to really get an understanding about my loans.

I was definitely mislead about when I'd have to repay my loans, as well as how much it would be.  I was
told that I wouldn't have to begin paying loans until 6 months after graduation, yet I was paying loans
while in school and immediately after graduation.  I do not remember being informed on what my monthly
payments would be after graduation, and I definitely did NOT think they'd be over $2,000 as they are now!
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Other misleading behavior, including:

Misleading me about the extent of the illegal activities at          and the effect 
those activities would have on            ’s reputation and continued existence.

Please explain. This could include a school shutting down in light of lawsuits or financial mismanagement 
or finding that having      on a resume repels employers who have 
heard about its illegal practices.

I also attended two other Art Institutes during my college career - Ai California Silicon Valley (Sunnyvale),
and Ai Schaumburg in IL.  Information from those two schools is as follows:

- Ai Sunnyvale was a joke.  Start up without a game program.  Wasted a lot of time and a TON of money
taking bogus classes like 'Computer Applications" (FS104).  Was continually given elective classes that
did not relate to game design (photography?  Took photos of products, toys, and some scenery.  Teacher
did not have any insight on the game industry or game design at all.).

- No file protection for the work you turned in.  Students had to turn their work in on the school’s network.
Other students could then easily take files off of the network that did not belong to them, rename and
resave the files, and then claim them as their own work.  There was zero ways to stop this.  I complained
about this to one of my teachers (I have the emails still) and she said not to worry about it because she is
“watching all the time”.  You can’t watch a student grab files off a network.  That doesn’t make any
sense…. (03/09/2009 - Hotmail to Meeta)

Art Institute of California - Los Angele

Art Institute of California - Los Angeles (S

Art Institute of California - Los Angeles (Sant

- Was told by a teacher that everything we're being taught could be learned online and that we could save
money if we dropped out of school. (AiCALA-SM)

- If we had industry people come in to class (rare), it was friends of instructors doing them a favor, usually
former students.  Nothing to do with the school itself. (only Ai California, Los Angeles, Santa Monica.  This
did NOT happen at Ai Schaumburg or Ai Sunnyvale)

- While wrapping up my degree at AiCALA-SM, I was told that the school was FINALLY trying to get
accredited so that credits could transfer to other schools.  TON of teachers were fired shortly thereafter by
EDMC for some reason.

- A number of students wanted to be character artists and teachers would tell them that they couldn’t do
that, that it was too hard.  They wouldn’t give the students a chance, they’d just put them down from the
get-go and tell them to do something else
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Federal student loan debt, which has caused me stress, forced me to divert funds from other aspects of my 
life and otherwise unduly burdened me. Explain:

The inability to enroll in another degree-granting program. Explain:

A difficult time finding employment because             was on my resume. Explain:

Absent this conduct, I would not have chosen to attend and/or continue attending  
I decided to pursue a postgraduate education because I wanted to gain the relevant skills to find a more fulfilling 
career with higher earning potential than I was able to obtain previously. I chose to attend  
     because they represented to me that their program would give me useful 
skills, that their degree would allow me to earn more than I did previously, and that these benefits would outweigh 
the burden of paying off the obligations I would incur to finance the degree.

 Because of this conduct, I have suffered injury, including:

Art Institute of California - Los Angele

Art Institute of California - Los Angeles (San

I applied to over 500 game studios around the world, yet I didn't get hired by one.  How can this be?

I've struggled to pay my loans since I've had a difficult time finding a job.  I've gotten MANY calls and
letters about these loans, even when I have recently been able to pay them.  The loans have killed my
credit, and I stress about paying them each and every day.

Credits from Art Institutes do not transfer to other accredited schools.  I found this out after I graduated.

Art Institute of California - Los Ang
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Missing the opportunity to go to another, better higher education institution and lacking the eligibility for 
enough federal loans to do so now. Explain:

Other injury, including emotional harm. Explain:

Section 4:  Lender Relationships

All of my loans were direct loans and/or my school referred me to the lender of my federal student loans.

You should check this box unless you took our your federal student loans before 2010  
and you chose your own lender.

Again, a lot of stress and emotional pain from owing over $250k in student loans.  How will I pay this off?
The interest alone makes the loans increase each month, even though I'm making payments now.  It's
impossible.  I don't know how I'll ever be able to own a home, start a family, or get a new car, just to name
a few things.  It's very depressing.
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Section 5:  Defense To Repayment of Federal Student Loans

The above conduct gives rise to a cause or causes of action under         law, which relate(s) 
directly to my loan and/or the provision of educational services for which the loan was given, including:

Common law action for Fraudulent Misrepresentation; 
and/or common law action for Fraudulent Concealment.

Additionally, the above conduct violates federal law, including: 

1. The Federal Trade Commission Act and Federal Trade Commission regulations, which prohibit schools,
in promoting a course of training, from making misrepresentations, including regarding the availability of
employment after graduation, the success that graduates have realized in obtaining such employment, or the
salary that graduates will receive in such employment.  16 C.F.R. § 254.4.

2. Title IV of the Higher Education Act and Amendments, and Department of Education regulations, which
prohibit schools participating in Title IV programs from making “substantial misrepresentations” to students
and prospective students.

Section 6:  Requested Relief

Therefore, I request that the Department of Education take the following steps:

1. Cancel any remaining principal, interest, fees and costs associated with my federal student loans, borrowed to
attend

2. Cease any collection actions against me in relation to my federal student loans, borrowed to attend

3. Return any sums paid, whether voluntarily or involuntarily, toward my federal student loans, borrowed to
attend

4. Remove any adverse reports related to my federal student loans, borrowed to attend School, from all consumer
credit reporting agencies.

5. Restore my eligibility to receive funds under Title IV, including by restoring any portions of my lifetime
eligibility for Pell Grants and federal student loans previously used in order to attend

I request a notification of a hearing or a determination of my asserted defense to repayment within thirty (30) days, 
in writing. Should you deny any or all of my defense, please inform me of the process for appealing this decision, 
in writing.  I reserve the right to submit supplementary information in support of this application. 

Action under the Unfair Competition Law, Cal. Bus. & Prof. Code Sections 17200 et seq., for unlawful, unfair, or
fraudulent business practices; under the False Advertising Law, Cal. Bus. & Prof. Code Section 17500, for
untrue or misleading advertising; and under the Consumer Legal Remedies Act, Cal. Civil Code Section 1770,
for unfair or deceptive acts or practices.

California

Art Institute of California - Los An

Art Institute of California - Los Angeles

Art Institute of California - Los Angeles

Art Institute of California - Los Angeles
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Section 7: Borrower Acknowledgment, Certifications, Assignment, And Authorization

I have read and understand all of the information in this form.

I agree to provide, upon request, testimony, a sworn statement, or other documentation reasonably available to me 
that demonstrates to the satisfaction of the Department of Education or its designee that I meet the qualifications 
for borrower defense to repayment loan discharge.

All of the information I provided is true and complete to the best of my knowledge and I agree, if asked, to 
provide information reasonably available to me to the Department of Education that will verify the accuracy of my 
completed attestation.

I understand that the Department of Education has the authority to verify information reported on this application 
with other federal or state agencies or other entities. I authorize the Department of Education, along with its 
agents and contractors, to contact me regarding this request at the phone number above using automated dialing 
equipment or artificial or prerecorded voice or text messages.

I understand that if I purposely provided false or misleading information on this application, I may be subject to 
the penalties specified in 18 U.S. Code § 1001.

I certify that, if my defense is successful, upon request I will provide assistance and cooperation to the U.S. 
Department of Education (the Department) in any proceedings or enforcement actions against the school related 
to my defense or the conduct asserted herein.

Borrower’s Signature   ______________________________________   Date  _____________________3/22/2016Hugh McGinley
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Hugh McGinley 
300 Word Essay 

What I expect to accomplish while attending the Art Institute of California in Los Angeles is 

something that may as well decide how the rest of my life unfolds.  I have always had a hidden passion 

for art and what it has to offer, but have been too hesitant to explore what I might be able to do within 

the field due to a lack of self-confidence in skill, and a feeling that art is just a minor hobby of mine.  I 

am currently at a crossroad in which I must decide whether a career in art is a possibility for me or not.  

I believe the best option to make my decision would be to attend the Art Institute in Los Angeles to see 

what it has to offer, and to discover whether there might be something within the field that may light a 

spark within me and ultimately decide my future.

Along with my passion for art, I also have a love for video games.  Ever since I can remember 

I’ve been playing video games, whether it was with friends, with my siblings, or alone completing 

single-player campaigns.  I think it’s amazing how much video games have developed and 

revolutionized the world over the years.  The gaming business is booming, even during the difficult 

times we have economically, and I feel that the industry will only get better.  In particular, I feel that 

online-gaming is a huge component that contributes to the success of video games, as well as the new 

doors that the Nintendo Wii has opened for the industry.  I would love to be a part of the continued 

success that I believe the gaming industry will have for many years to come, and I think that the Art 

Institute of Los Angeles, California can make my dream come true.

Attending the Art Institute in Los Angeles is a wonderful possibility that I can hopefully bring 

to fruition.  The opportunity to explore both what this Institute has to offer and what I myself have to 

offer is a very intriguing aspect that I have come across in my search to decide what to do with my life.  

During my attendance at the Art Institute of California in Los Angeles, I expect to accomplish many 

wonderful tasks.  Whether it is towards a career goal or personal improvement and satisfaction, I am 

sure I will not forget my experience throughout my stay for years to come. 
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Disclosure Statement (continued)

This Disclosure Statement provides information about the Direct Subsidized Loan and/or Direct Unsubsidized Loan that
your school plans to disburse (pay out) by crediting your student account, paying you directly, or both. It replaces any
Disclosure Statements that you may have received previously for the same loan(s). Keep this Disclosure statement for your
records.

You must have signed a Master Promissory Note (MPN) before your loan money is disbursed. The MPN, the Borrower’s
Rights and Responsibilities statement, and the Plain Language Disclosure explain the terms of your loan(s). If you have any
questions about your MPN or this Disclosure Statement, contact your school.

Item 9 on the front of this Disclosure Statement provides the following information about the amount of each loan that your
school plans to disburse to you:

• Gross Loan Amount – This is the total amount of the loan that you are borrowing. You will be responsible for
repaying this amount.

• Loan Fee Amount – This is the amount of the fee that we charge on your loan. It is based on a percentage of your
Gross Loan Amount. The percentage is shown in item 8. The Loan Fee Amount will be subtracted from your Gross
Loan Amount.

• Interest Rebate Amount – This is the amount of an up-front interest rebate that you may receive as part of a
program to encourage the timely repayment of Direct Loans. If you receive a rebate, the Interest Rebate Amount will
be added back after the Loan Fee Amount is subtracted.

To keep an up-front interest rebate that you receive on your loan, you must make all of your first 12 required monthly
payments on time (we must receive each payment no later than 6 days after the due date) when your loan enters
repayment. You will lose the rebate if you do not make all of your first 12 required monthly payments on your loan
account.  This will increase the amount that you must repay

• Net Loan Amount – This is the amount of your loan money that remains after the Loan Fee Amount is subtracted
and the Interest Rebate Amount is added. The school will disburse the Net Loan Amount to you by crediting your
student account, paying you directly, or both.

Item 9 shows your school’s plan for disbursing your Net Loan Amount to you. The actual disbursement dates and
amounts may be different than the dates and amounts that are shown. Your school and the servicer will notify you of
the actual disbursement dates and amounts.

Before your loan money is disbursed, you may cancel all or part of your loan(s) at any time by notifying the school.

After your loan money is disbursed, there are two ways to cancel all or part of your loan(s):

• Within 14 days after the date your school notifies you that it has credited loan money to your account, at the school
or by the first day of the school’s payment period, whichever is later (your school can tell you the first day of the
payment period), you may tell your school that you want to cancel all or part of the loan money that was credited to
your account. Your school will return the cancelled loan amount to us. You do not have to pay interest or the loan
fee on the part of your loan(s) that you tell your school to cancel within this timeframe. If you received an up-front
interest rebate on your loan(s), the rebate does not apply to the part of your loan(s) that you tell the school to cancel.
Your loan(s) will be adjusted to eliminate any interest, loan fee, and rebate amount that applies to the amount of the
loan(s) that was cancelled.

If you ask the school to cancel all or part of your loan(s) outside the timeframe described above, the school may
process your cancellation request, but it is not required to do so.

• Within 120 days of the date the school disbursed your loan money (by crediting the loan money to your account
at the school, by paying it to directly to you, or both), you may return all or part of your loan(s) to us. Contact the
servicer for guidance on how and where to return within 120 days of the date that part of your loan is disbursed. If
you received an up-front interest rebate on your loan(s), the rebate does not apply to the part of your loan(s) that you
return. Your loan(s) will be adjusted to eliminate any interest, loan fee, and rebate amount that applies to the amount
of the loan(s) that you return.

DISSU7
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